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and explicit disavowal of the lend- 
er's title and assertion of title in 
himself, and such disavowal and 
assertion have been brought home 
to the lender : Estes v. Long, 71 
Mo., 605. 

The mere continued possession 
of the vendor of lands is not ad- 
verse to his vendee : Ingles v. 
Ingles, 150 Pa. , 397 ; Olwine t>. 



Holman, 23 Pa. St., 279 ; Ronan v. 
Meyer, 84 Ind., 391 ; Record v. 
Ketcham, 76 Ind., 482 ; R. R. Co. 
v. Oyler, 82 Ind., 394 ; Jackson v. 
Benton, 1 Wendell, 341 ; Doe v. 
Butler, 3 Wendell, 149 ; Higginson 
v. Meiu, 4 Cranch, 414 ; Bresler v. 
Pitt, 58 Mich., 347 ; Beach v. Cat- 
lin, 4 Day (Conn.), 284. 

Joseph T. Taylor, 



Nelson v. Shelby Manufacturing and Improvement 
Company. 1 Supreme Court of Alabama. 



Memorandum — Sale of Real Estate— Statute of Frauds. 

The plaintiff, Nelson, sued in assumpsit to recover money paid as 
part payment for the purchase of certain lots sold to him by the defend- 
ant. Upon selection of each lot by plaintiff, he was given a memorandum 
as follows: "Sold to Frank Nelson, Jr., 1 lot, 1, R. 70, block 63, io.oo, 
for the Shelby Manufacturing and Improvement Co. By J. Schwed." 

Upon presentation of this memorandum to the treasurer, and a one- 
third cash payment, a written instrument as follows was delivered to the 
purchaser: "No. 277. Shelby Manufacturing and Improvement Co., 
Shelby, Ala., April 3, 1890. Received of Frank Nelson, Jr., $233.33, being 
one-third cash payment on lot No. 1, of block No. 63. Bond for title to 
said lot will be delivered on execution of notes for balance of purchase 
money, and return of this receipt properly endorsed. T. H. Hopkins." 
Held, that the memorandum subscribed by the vendor to execute bond 
for title was void under the Statute of Frauds, and that a failure to per- 
form it by the vendor gave the plaintiff no cause of action against him. 



Memoranda for the Sale 
Statute 

The Statute of Frauds, under the 
Alabama code, 1 1732, provides that 
every contract for the sale of 
lands, saving leases for one year, 
shall be void, unless payment is 
made and the purchaser put into 
possession, or unless a memoran- 
dum of the sale, expressing the 
consideration, is in writing, sub- 



of Real Estate Under the 
of Frauds. 

scribed by the party to be charged 
or his duly authorized agent. In 
the opinion rendered in the above 
case, Justice Coleman said : "We 
may concede the memorandum to 
be complete in all respects, except 
as to the terms of the payment. It 
says one-third cash, and 'notes 
to be executed for the balance,' 



1 11 So. Rep., 695. Decided November 2, 1S92. 
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Whether these notes are to bear 
interest, and, if so, the rate of in- 
terest, or to be payable in two or 
ten years, or whether there were to 
be two or a half a dozen notes is 
not stated. To permit parol evi- 
dence to be introduced to supply 
the omission would break down 
the safe-guards intended to be se- 
cured by the statute in all con- 
tracts for the sale of land." 

In its adoption by the various 
States, the English statute has been 
somewhat altered and abridged. In 
Pennsylvania, for example, the first 
three sections were adopted in 1772; 
but the fourth section, requiring a 
note or memorandum of " any con- 
tract or sale of lands, tenements or 
hereditaments, or any interest in 
or concerning them," has never 
been adopted by that State as to 
contracts for the sale of lands : 
Malana v. Amnion, 1 Barr, 139. 
The courts of Pennsylvania, how- 
ever, hold that no contract for the 
sale of land will be specifically en- 
forced in default of a sufficient 
memorandum of the sale, and they 
refuse in such cases to allow the 
price of the land agreed to be con- 
veyed to be taken as the measure 
of damages for a breach of the 
agreement : Wible v. Wible, 1 
Grant, 406; Sales v. Heckman, 20 
Pa. St., 180; Everhart's App. , 106 
Pa. St., 349 ; Bowers v. Bowers, 95 
Pa. St., 471. It should be borne in 
mind that the statute does not re- 
quire the contract of sale to be in 
writing, but only a note or memo- 
randum thereof. The two should 
not be confused. Where a memo- 
randum is necessary, the agree- 
ment itself is not written, but oral. 
The suit is not founded. upon the 
writing ; it is based upon the oral 
contract, and all that the statute is 
intended to secure is some adequate 



writen evidence of the contract, 
such evidence being preferable to 
an oral description drawn from an 
uncertain or biased recollection. 

General Requisites. — A sufficient 
memorandum made and signed by 
the party to be charged, binds him, 
although not delivered, if made 
with the intent that it should con- 
stitute a memorandum of the con- 
tract of the sale. In Johnson v. 
Dodgson, 2 M. & W., 653, counsel 
asked whether a memorandum en- 
tered by defendant in his own 
book, that plaintiffs had sold to 
him would be sufficient. Baron 
Parke's answer was: "If he meant 
it to be a memorandum of the con- 
tract between the parties, it would; 
not so if he meant it to be a mere 
memorandum to be kept by him- 
self for himself." See, also, oti 
this point, Kuhn v. Brown, 1 Hun. 
(N. Y.), 244 ; Drury v. Young, 58 
Md., 546; Bowles v. Woodson, 6 
Gratt. (Va.), 78; Remington v. 
Lithicum, 14 Pet. (U. S.), 84 ; Boyd, 
etc., v. Terrill, 13 Bush. (Ky.),463. 

The memorandum must contain, 
either expressly or by necessary 
inference, every material part of 
the agreement ; and must show, 
not a treaty pending, but a con- 
tract concluded. It should express 
the consideration, the terms, the 
parties, the property, and be signed 
by the party to be charged, or his 
agent. Unless the contract be actu- 
ally concluded and certain in all 
its parts, equity will not interfere 
to grant specific performance : Jen- 
kins v. Harrison, 66 Ala., 345;: 
Phillips v. Adams, 70 Ala., 376; 
Carter v. Shorter, 57 Ala., 253 ; 
Pry, Spec. Perf., ?? 164, 203; McKib- 
bin v. Brown, 14 N. J. Eq., 13. 
The writing, to meet the require- 
ments of the statute, need not give 
all the details, but it must express 



UNDER STATUTE OF FRAUDS. 



86 5 



the substance of the contract with 
reasonable certainty, either by its 
own terms or by reference to some 
other agreement or writing from 
which it can be ascertained with 
like reasonable certainty. Atwood 
v. Cobb, 16 Pick., 227 ; Ives v. Haz- 
ard, 4 R. I. , 29 ; Meadows v. 
Meadows, 3 McCord, 458 ; Seymour 
v. Belding, 83 111., 222 ; Weaver v. 
Fries, 85 id., 356 ; Frazer v. Howe, 
106 111., 563. In Miller v. Wilson, 
31 N. E. Rep., 423 (111. Sup. Ct, 
1892), in an action for the price of 
land, the written evidence consisted 
of a letter by defendant to plaintiff, 
dated October 24, 1887, saying : 
" Should I take a notion to buy the 
lot adjoining the three I bought, 
what would be your lowest price 
for it ? I feel that I paid a pretty 
good price for the three lots ; 120 
x 140 is a small farm for $ 1000." 
Also a note signed by defendant, 
saying: "Not having received 
funds, I forfeit the above $100, and 
relinquish all claim to the above 
lots," which note was attached to 
the following receipt, signed by 
plaintiff: "Received of (defend- 
ant) $100 in cash, in consideration 
of which, and the further payment 
of I900, to be paid on or before the 
2istday of January, 1888, 1 agree to 
convey to him by warranty deed lots 
5, 6 and 7 of block 1, in M. M. Mil- 
ler's addition to Clay Center, Kan- 
sas." It was held that such writings 
were insufficient to constitute a note 
or memorandum in writing, signed 
by the defendant, of a contract to 
purchase land, as required by Rev. 
Stat, 1891, c. 59, \ 2. The Court, per 
Scholfihxd, J., said: "The con- 
tention is that the note of October 
24, 1887, is a sufficient memorandum 
of the contract. But that does not 
state the terms of any contract. It 
is true that it acknowledges a pre- 



vious purchase of lots, hut not when 
or on what terms. It promises to 
pay nothing, but, on the contrary, 
speaks of the lots as 'paid for,' 
and it acknowledges no existing 
indebtedness." And parol evidence 
was held inadmissible to prove 
what, under the issue, could only 
be proved by a writing. 

In Littell v. Jones, 19 S. W. Rep , 
497 (Ark. Sup. Ct., 1892), a memo- 
randum reciting the receipt by L. 
from R. of money on account of 
the amount due on a certain judg- 
ment, and reciting that it was re- 
ceived in and upon an agreement 
of compromise, whereby R had 
agreed to pay off the judgment, 
was held not a sufficient writing to 
satisfy the Statute of Frauds as to 
the sale of land, and show an agree- 
ment by L. to relinquish his claim 
to lands bought at execution sale 
on the judgment, time to redeem 
from which had expired. The Court 
said : " We do not consider the re- 
ceipt a sufficient writing to answer 
the requirement of the statute. It 
not only does not disclose the terms 
of the contract relied upon, but of 
itself, and without the aid of oral 
proof, it furnishes no intimation 
of the the essential provisions of 
the agreement." 

That the memorandum must 
show an agreement concluded is 
illustrated in the case of Williston 
v. Lawson, 19 Canada Sup. Ct., 673. 
Defendant signed a paper agreeing 
to sell certain lands to plaintiff for 
142,500, and plaintiff signed a paper 
agreeing to purchase the same. 
The papers were substantially the 
same, except that the one signed 
by plaintiff stated that he was to 
purchase " subject to the encum- 
brance thereon," and each paper 
recited at the end, "Terms and 
deeds to be arranged by the 1st of 
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May next." On the day the papers 
were signed defendant, on request 
of plaintiff's solicitor, added to the 
paper signed by him the following: 
" Terms #500 cash this day, $500 on 
delivery of the deed of the Parker 
property, f8oo with interest every 
three months until the $6500 are 
paid, when the deed of the entire 
property will be executed." The 
property mentioned in the papers, 
with other property of defendant, 
was mortgaged for #36,000. Plain- 
tiff paid the two sums of $500, and 
demanded a deed of the Parker 
property, which being refused, he 
sued to compel defendant to per- 
form the contract. It was held 
that there was no completed agree- 
ment in writing to satisfy the Stat- 
ute of Frauds. 

A memorandum of a sale of land 
at auction is sufficient, which con- 
tains the names of the vendor and 
purchaser, the terms of the sale, 
the amount bid and paid, and a de- 
scription of the land sufficient to 
enable the purchaser, from sur- 
rounding facts and circumstances, 
to identify and locate it. The in- 
sertion by the auctioneer, at the 
time of the sale, and in the pres- 
ence of the defendant, of the lat- 
ter's name in the memorandum of 
sale as the purchaser is a sufficient 
execution of the contract to bind 
him as the party to be charged 
thereby: Springer v. Kleinsorge, 
83 Mo., 152. 

When, at an auction sale under 
a deed of trust, the trustee acts as 
his own auctioneer, he cannot bind 
the purchaser by a memorandum of 
the sale made by himself, so as to 
hold him liable within the meaning 
of the statute. Although acting as 
auctioneer, he is a party to the sale, 
with natural interest and bias ad- 
verse to the purchaser ; and the 



circumstance that he has no bene- 
ficial interest in the subject-matter 
of the sale settles nothing as to his 
bias : Tull v. David, 45 Mo., 444. 
A written advertisement or notice 
of a trustee's sale, signed by the 
trustee, is not a sufficient memo- 
randum within the statute : White 
v. Watkins, 23 Mo., 423. 

Time of Making the Memoran- 
dum. — It seems to be the settled 
rule that the memorandum may be 
made at any time subsequent to the 
formation of the contract, and be- 
fore action brought, except in sales 
by auctioneers : Bird v. Monroe, 
66 Mo., 347 ; Bill v. Bament, 9 M. 
& W., 36; Williams v. Bacon, 2 
Gray (Mass.), 387 ; Hewes 11. Tay- 
lor, 70 Pa. St., 387. It would 
seem rational to hold that it (the 
memorandum) may be made even 
after suit is brought, so long as the 
trial has not been had. But there 
appears to have been no direct de- 
cision to that effect, and the weight 
of opinion is against it : Browne on 
St. of Frauds, I 352, p. 435. See 
Rose v. Cunynghame, 11 Ves.. 550. 

With respect to sales made by 
auctioneers the decisions hold that 
an auctioneer's entry, to be valid as 
a memorandum, must be made 
contemporaneously with the sale : 
Buckmaster v. Harrop, 13 Ves,, per 
Lord Chancellor Erskine. 

There are decisions which hold 
that the memorandum will answer 
if made on the day of the sale, 
shortly after it : Barclay v. Bates, 2 
Mo. App., 139. The language of 
many of the cases, apparently un- 
contradicted, is, that the name of 
the purchaser must be written down 
by the auctioneer immediately after 
the announcement of the bid and 
the fall of the hammer : Browne on 
the Stat, of Frauds, \ 353, p. 436. 
The cases appear to draw distinc- 
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tion between the auctioneer's agen- 
cy for the seller, and his agency for 
the buyer. In the former the auc- 
tioneer is permitted to sign the 
memorandum some time after the 
sale, but in the latter he must do 
this contemporaneously with the 
sale :, Gill v. Bicknell, 2 Cush 
(Mass.), 355 ; Mews v. Carr, Hurl. 
& N., 484; Horton v. McCarty, 53 
Mo., 394. 

Form. — The form of the memo- 
randum is not material. It may 
consist of letters, telegrams or ac- 
counts. If the terms of the contract 
may be gathered from it the sta- 
tute is satisfied, whatever form it 
may assume : Heidman v. Wolf- 
stein, 12 Mo. App., 266 ; Moore v. 
Mountcastle, 61 Mo., 424 ; Thayer 
v. Luce, 22 Ohio St., 62 ; Whaley 
v. Hinchman, 22 Mo. App., 483 ■ 
Pierce v. Corf, L. R-, 9 Q. B., 210; 
Hinde v. Whitehouse, 7 East, 558. 
The agreement is sufficient if it ap- 
pear from different memoranda ; it 
need not all be contained in one 
writing. A memorandum of a sale 
of real estate, which consists of two 
papers, must contain such a refer- 
ence from one to the other as will 
serve to connect the two, and such 
as will conduct the searcher from 
one to the other with reasonable 
certainty. Per Thompson, J., in 
Boeckeler v. McGowan, 12 Mo. 
App., 507; Schroeder v. Taaffe, 11 
Mo., 267 ; Wiley v. Roberts, 27 Mo., 
388 ; Briggs v. Munchon, 56 Mo. , 
467 ; Christensen v. Wooley, 41 Mo. 
App., 53- 

A valid contract for the sale of 
land may be embraced wholly in 
letters written concerning such 
land ; and it is not absolutely essen- 
tial that the letters should be ad- 
dressed by one of the contracting 
parties to the other : Hollis v. Bur- 
gess (Kan.), 15 Pac. Rep., 536. Let- 



ters from a vendor to his agent may 
constitute a sufficient note or mem- 
orandum of an agreement to convey 
land, if, from such letters, the terms 
and proposal of sale, the descrip- 
tion of the property, and the affirm- 
ance of a sale made by the agent 
can be gathered : Lee v. Cherry 
(Tenn.), 4 S. W. Rep., 835. 

A writing, purporting to be a con- 
tract for the sale of land, which 
does not specify the purchase price, 
nor the terms of payment, is insuffi- 
cient, and is not aided by a subse- 
quent letter of the party sought to 
be charged, instructing his agent 
how to fill out the contract, if one 
should be executed : Webster v. 
Brown (Mich.), 34 N. W. Rep., 
676. 

Signature of Party to be Charged, 
— The memorandum must be signed 
by the party to be charged. The 
statute is not strictly construed in 
this respect, and anything done in- 
dicating a clear intention to sign is 
usually held sufficient. The signa- 
ture may be printed or stamped ; it 
may be by mark or by initials, or 
may even be a fictitious name. It 
cannot, however, consist of a mere 
designation of the writer. In Selby 
v. Selby, 3 Meriv., 2, the words, 
" Your dear mother," were held in- 
sufficient to constitute a signature: 
Tagiasco v. Molinau, 9 La. lO. S.), 
512; Hubert, v. Moreau, 12 Moore 
(C. P.), 216; Brown v. Butchers' 
Bank, 6 Hill, 443 ; Palmer v. Ste- 
phens, 1 Denio, 478 ; Sanborn v. 
Flagler, 6 Allen, 474; Angur v. 
Couture, 68 Me., 427. 

In the case of a memorandum 
made by telegraph, the sender's 
signature to the blanks filled out 
by him is sufficient : Godwin v- 
Francis, L. R. C. P., 295; Little 
v. Dougherty (Col.), 17 Pac. Rep., 
292. If the memorandum is to be 
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signed only, a signature in any 
part will answer ; but if it is to be 
subscribed, it must appear at the 
bottom of the memorandum : Bray- 
ley v. Kelley, 25 Minn., 160; Brown 
on Stat, of Frauds, 'i 356 ; Merritt 
v. Clason, 12 Johns., 102; Draper 
v. Platina, 2 Speers, 292 ; Clason v. 
Bartley, 14 Johns., 484; Tiedeman 
on Sales, \ 77. 

If it sufficiently appears that the 
signature was intended to govern 
the whole agreement, it is im- 
material in what part of the memo- 
randum it appears ; but if it be not 
intended to govern the whole agree- 
ment, its position may make a dif- 
ference. In Caton v. Caton, L. R. , 
2, H. L., 127, Lord Westbury 
said : " If a signature be found in 
an instrument incidentally only, or 
having relation and reference only 
to a portion of the instrument, the 
signature cannot have that legal 
effect and force which it must have 
in order to comply with the statute 
and to give authenticity to the 
whole of the memorandum. ' ' See, 
also, Fry, Spec. Perf., ? 503-506 ; 
Stokes v. Moore, 1 Cox, 219 ; Haw- 
kins v. Holmes, 1 P. Wms., 770 ; 
Drury v. Young, 58 Md., 547; Pen- 
niman v. Hartshorne, 13 Mass., 87; 
Sayres v. Patterson, 2 W. N. C, 

334- 

In Guthrie v. Anderson, 47 Kan., 
383 (1891), the owner oi land signed 
a written memorandum for the sale 
thereof, executed in the handwrit- 
ing of the prospective purchaser. 
The purchaser's name appeared in 
the body of the memorandum, but 
it was not signed at the end, either 
by himself or by his agent. The 
purchaser gave his check for the 
cash payment, signed by himself 
and containing the following 
memorandum : " Nick Anderson 
and wife, lot 8, bk. 39, to W. W. 



Guthrie." It was held not a suffi 
cient memorandum. The Court 
said: "The party charged in the 
action is the one who must have 
signed. If the Andersons desired 
that Mr. Guthrie should be charged 
by the writing or memorandum, 
they should have required him or 
his agent to have signed the same. 
The Andersons, who signed the 
writing, are bound thereby, and 
could not set up the statute in bar. 
Mr. Guthrie is not bound, because 
neither he nor his agent signed, 
and, therefore, he can plead the 
statute." 

Vendor. — In a recent English 
case, Coombs v. Wilkes, 3 Ch., 77 
(1891), the defendant signed a 
document dated October 7, whereby 
he agreed to purchase a freehold 
farm for $650, and stated that he 
had paid a certain sum by way of 
deposit to " Messrs. R., as agents 
for the vendor." The document 
continued : " I hereby agree to pay 
in the usual way for the tenant 
right (the landlord to be considered 
as an outgoing tenant according to 
the usual custom of the country)." 
The vendor's name (Coombs) was 
not mentioned in the document, 
and he did not sign it, but it was 
signed by a clerk of Messrs. R. In 
a subsequent letter to the vendor's 
solicitor the defendant asked that 
the balance of the purchase money 
might be allowed to remain on 
mortgage, and concluded : " Let 
me know by return of post, and 
then Mr. Coombs could sign off the 
deeds. ... I should like a copy 
of our agreement." The sole ques- 
tion was whether, with in the Statute 
of Frauds, the vendor was suffi- 
ciently identified. It was held that 
the term "landlord" was not a 
sufficient description of the vendor 
in the document of October 7, that 
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such document was not a sufficient 
agreement within the Statute of 
frauds, and that the subsequent 
letter did not so clearly refer to the 
previous document and show the 
name of the vendor as to cure the 
defect in the document. In the 
Massachusetts cases of McGovern 
v. Hern, 26 N. E. Rep., 861 (1891), 
and Lewis v. Wood, 26 N. E. Rep., 
862 (1891), it was held that 
memoranda for the sale of land 
which omitted to name or describe 
in the one case the sellers and in 
the other the purchaser, were in- 
sufficient to satisfy the statute. 
See also Mentz v. Newwitter, 122 
N. Y., 421 ; O'Sullivan v. Overton 
(Conn.), 14 At. Rep., 300; Quinn 
v. Champagne (Minn.), 37 N. W. 
Rep., 451. 

Description of the Property. — 
The general rule given by Browne 
on the Statute of Frauds (I 371) is 
that the writing required by the 
statute ' ' must contain the essential 
terms of the contract, expressed 
with such a degree of certainty that 
it may be understood without re- 
course to parol evidence to show 
the intention of the parties." And 
again, in § 385 : " It must, of course, 
appear from the memorandum 
what is the subject matter of de- 
fendant's engagement. Land, for 
instance, which is purported to be 
bargained for, must be so described 
that it may be identified." See, 
also, Fry, Spec. Perf., \ 325. 

While this certainty is required, 
the identification may sufficiently 
appear by reference. The writing 
must be a guide to find the land, 
must contain sufficient particulars 
to point out and distinguish the 
tract from any other. A proposi- 
tion in writing, accepted by the 
other party, to sell " all that piece 
of property known as the Union 

56 



Hotel property," has been held not 
a sufficient description of the prop- 
erty to take the case out of the Stat- 
ute of Frauds, it being uncertain 
what property was comprehended 
in the words "Union Hotel prop- 
erty" without resorting to parol 
evidence: King v. Wood, 7 Mo., 
390. So, a memorandum which 
describes the land sold as a " lot 
of 18th St., 60 x 180 ft., about 300 
ft. S. of Herbert St.," is not suffi- 
cient : Schroeder v. Taaffe, 11 Mo. 
A pp. ,267. In Brock way v. Frostm, 
40 Minn., 155 (1889), it was held 
that an agreement for the convey- 
ance of a designated number of 
acres "in" a specified larger tract 
of land, the subject not being other- 
wise designated, was ineffectual for 
uncertainty. A written memoran- 
dum of a contract for the sale of 
land is insufficient as containing 
no description of the land, when 
the only description is contained 
in a letter to the alleged vendor, 
which referred to it as " your land ;" 
and such description cannot be 
supplied by parol evidence of what 
land was referred to : Taylor v. Al- 
len, 40 Minn., 433 ; Breckinridge 
v. Crocker, 78 Cal., 529 ; Leute v. 
Clarke, 22 Fla., 515 ; Francis v. 
Barry, 69 Mich., 311 ; Sherwood v. 
Walker, 66 Mich., 568; and Ma- 
chine Co., v. Smith, 16 Oreg., 381. 
In Mellon v. Davidson, 123 Pa. 
St., 298 (1889), a receipt signed by 
defendant showed the payment of 
a sum of money on account of the 
price of " a lot of ground fronting 
about 190 feet on the P. R. R., in 
the 2istWard, P." Held, that it 
did not sufficiently identify the 
land to comply with the Statute of 
Frauds, and was inadmissible in an 
action for specific performance, 
though accompanied by two pencil 
draughts of land in the vicinity, 
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which did not appear on their faces 
to be connected with the receipt, 
and were not attached thereto, and 
supplemented with parol evidence 
that the land mentioned was the 
same sued for, and that defendant 
owned no other in said ward. 

la Fox et al. v. Courtney, 20 S. 
\V. Rep., 20 (Mo. Sup. 0t., 1892), 
a petition claimed damages for al- 
leged breach of contract in failing 
to purchase " thirty- three feet of 
ground on the east side of Grand 
Avenue, in Kansas City, Mo.," 
under a contract to purchase 
" ground lying between Missouri 
Avenue and Sixth Street on the 
east side of Grand Avenue." The 
petition was held demurrable for 
want of a sufficient description of 
the land to satisfy the statute. The 
Court said: "We do not think, 
reading the contract and petition 
together, that any land was suffi- 
ciently described to satisfy the 
statute." In McBrayer v. Cohen, 
18 S. W. Rep., 123 (Ky. Sup. Ct, 
1892), an auctioneer at public auc- 
tion, immediately after selling land 
to defendant, signed the following: 
"365 acres, at $ 20 per acre, Capt. 
McBrayer. I certify that the above 
is correct. Oct. 10, 1888. T. D. 
English." This was held a suffi- 
cient memorandum in writing to 
support a suit against defendant. 
Upon the argument that the suit 
was not enforceable because the 
land was not sufficiently described, 
the Court said : "There can be no 
doubt of the identity of the land 
having been rendered certain by 
reference to the printed advertise- 
ment of the sale previously made, 
which may be considered in con- 
nection with and in aid of the auc- 
tioneer's memorandum in identify- 
ing the land sold." 

The Consideration. — The rule 



that the memorandum must con- 
tain the consideration was laid 
down in the case of Wain v. Warl- 
ters, 5 East, 10, which went upon 
the ground that the statute required 
a note of the "agreement," and 
that the consideration was an essen- 
tial element of the agreement. 
This case has since been main- 
tained and followed as law in a 
long series of English cases. In 
this country the State courts differ 
as to the necessity for the presence 
of this element in the memoran- 
dum of sale. In Nibert v. Baghurst, 
47 N. T. Eq., 201 (1890), it was held 
that a receipt for {25, " to account 
for in the purchase of the meadow 
lot," was not a sufficient memoran- 
dum. Green, V. C, said : "Since 
the revision of 1874 it is not neces- 
sary that the consideration of a 
contract coming within thestatute 
should be set out in the memoran- 
dum (Revision, p. 446, \ 9), and the 
cases which held that to be a requi- 
site have to that extent become 
inapplicable ; but it is necessary 
that the other parts of the agree- 
ment should appear. 

In Carroll v. Powell, 48 Ala., 298, 
the memorandum, after describ- 
ing the land, stated as follows : 
"Bought by A. Carroll at I400." 
The Court, per Peck, C. J. , said : 
"It (the memorandum) does not 
state the terms of the sale, whether 
for cash or no credit. It is, how- 
ever, insisted that as it is not stated 
whether the sale was for cash or on 
credit, the law presumes it was for 
cash. Admit this to be true in or- 
dinary sales, it does not, in cases 
like the present, answer the require- 
ments of the statute. The statute 
requires the terms of the sale to be 
stated as a part of the memoran- 
dum." 

In Shively et al v. Black, 45 Pa., 
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345. 2 4 of the Statute of Frauds, as consin. On the other hand, it is 

enacted in Pennsylvania, was con- provided by statute in Illinois, In- 

strued, and it was held that the diana, Kentucky, Maine, Massa- 

consideration of a written agree- chusetts, Michigan, Nebraska, 

ment to answer for the debt of New Jersey and Virginia that the 

another need not be expressed in consideration need not be stated, 

the writing, but might be proved And that it need not be set forth is 

by other evidence. also law in Arkansas, Connecticut, 

The doctrine of Wain v. Warl- Florida, Louisiana, Mississippi, 

ters has been adopted in Colorado, Missouri, North Carolina, Ohio, 

Delaware, Georgia, Kansas, Mary- Tennessee and Vermont, 
land, Minnesota, Montana, New H. BovEE Schermerhorn. 

Hampshire, New York and Wis- 



DEPARTMENT OF WILLS, EXECUTORS, 
ADMINISTRATORS. 



EDITOR-IN-CHIEF, 

HON. WILLIAM N. ASHMAN, 

Assisted by 

Howard W. Page, Maurice G. Belknap. 



Boyle v. Boyle. 1 Supreme Court of Pennsylvania. 



Precatory Words. 
A will containing the provisions "I give and bequeath to my loving 
wife Roda all my property real and personal for her support during her 
natural lifetime ; any remainder at her decease to be disposed of by her 
■ as she may think just and right among my children," gives the widow a 
fee, with all its incidents, including the power to sell and the power to 
devise. The words referring to "any remainder " are precatory and do 
not limit the estate. Words of trust and confidence, without more, do 
not create a trust or turn a devisee into a trustee. The intentions of the 
testator to create a trust must be apparent apart from the mere existence 
of words of trust and confidence, or none will be held to exist. 

Doctrine of Precatory Trusts. 
The doctrine of precatory trusts commissum : Jus. Inst. 2, 24, 3: 
has been traced to the Roman law, Pennocks' Estate, 20 Pa., 268. The 
where such words as peto, rogo, earlier rule of English chancery 
volo, mando, fidei tuae, committo, was that when by will property was 
were generally used in the fidei- given absolutely to a person who 

1 152 Pa., 108. 



